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November 12, 2010

BY HAND

Camilla Jackson Jones

Office of the General Counsel
Federal Election Commission
999 {* Street, N.W.
Washington, D.C. 20463

Re:  MURs 6078/6090/6108/6139/6142/6214

Dear Ms. Jones;

We are writing this letter on behalf of Obama for America (the “Committee”) and Martin
Nesbitt, as treasurer, (collectively referred to as the “Respondents”) in response to the
Commission's reason to believe findings in the above-referenced matters.

Although the Commission dismissed allegations that the Committee accepted prohibited
contributions from foreign national and from fictitious namcs, thc Commission's Factual
and Legal Analysis ststos that the Committee "failed to take timely corrective aotion with
regard to excessive contributions." See Factual and Legal Analysis at 2.

Yel, as stated in the Commiitee's initial responses to these matters, Respondents have
acted in compliance with thc Commission’s requirements at all times.! The Committee
carefully developed and implemented comprehensive vetting and compliance procedures

' The Factual and Legni Analysis a1 7, footnote 2, states that the Committec's responsc. 1o carlicr MURS "was not
amended to address (at Icast 38] supplemental complaints filed after {[Decomber 29, 2008)." On January 9, 2009, a
lawyer at Perkins Coic spoke 10 Kim Collitc in the Gestreul Counsel's Office about the supplemental somplainie,
Ms. Callins 10ld Pesking Caie that the Comminee necded only to respoad ta the firss complaint received (dated
12/11/08) and did not nced to respond to the. specific allegations in the subscquent complaints reccived (ai that vime
dated 12/15/08, 12/22/08 and 1/6/09). Accordingly, the Committee did not submit amendments to its responsc to
the original complaimt.
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to ensure that it did not knowingly solicit, accept, or receive prohibited contributions.
Pursuant to this system, and consisient with the Commission’s regulations, campaign
staff and outside vendors were responsible for examining all contributions to the
Committee once they were received — whether online, through direct mail, in person, or
otherwise — for “evidence uf illegulity and for ascertaining whether contributions
received, when aggregéiad with other comtributions frem the same cantributer,
exoncaled]” fedesal ammributibn limits. 17 C.F.R. § 103.3{kz). Any coutributions made
10 the Cancniuto that veare Sund to bn aineméve ware nxfunded, rusienignated, or
reattzibuted. Neither the Camplaints mwr thee Commission's Factual and Legal Analysio
prment any evisiaac te suggast thet Rnsponsdents have ever knawingly solicited,
accepted, or seceived sxcessive contributions.

The Factual and Legal Analysis a1 9 states that in its resporse to the various compaints,
the Carmmittee "fiils to explain how, despite [its cempliance] system, many excessive
contributions were apparently left unresolved." The Committee is submitting with this
written response tiree electronie charts which sddress each comribution idewtified by the
Faowal amd Logtil Analysis (in Chart A at 8) us exeessive. The chuits me desuribed in
greeer detat] beiow bmt, in sumnery hem, tho chame are:

1) A Master Chart listing sach of the contributions identified by the
Commission as possible excessive donations with an explanation of the
status of each.

2) A Primary-After-Primary Clart listing the comtrithutions identified by
the Commission as designatedd ibr the primeny eleution, but reportad after
the primary purind. With very few exceptions, these contributions were, in
fact, received before the end of the primary period and correctly designated
for the primary election..

3)  An Excescives Chart listing those contributions faund by the Committec to
be excessive, together with en explanatinn of why the cantributions wete
not caught by the Committee's compliance process.

As you will see from the documentation, out of more than $745 million in contributions
received by the Commirtee duling the 2008 prosideiniiit eampuign, e toulll amommt of
excessive contribaiiune tisit krure nit yst beun refnsied ac stherwine cured in
$337,658.54 - jusi .05 nereent of all contribatians. Gives the unpresaiented volume of
contributions the Committee raised during the campaign, the excessive contributions that
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were tiot refunded or otherwise cured in a timely fashion are "de minimis both in terms of
dollar amount and as a percontage of OFA's overall receipts." Factual and Legal Analysia
at2,

Aceordingly, the Commission should use the same methodology it used when dismissing
allegations that Respondents violated 2 U.S.C. §§ 441¢ and 441f, and dismiss any
allegutiens thiss Respondonts may have vivlawd 2 U.S.C. § 4414(f).

FAGTUAL AND LEGAL ANALYSIS
A. Comprehensive Compliance Procedures

The Committee’s comprehensive compliance procedures included an extensive back-end
process to ensuee it caught und redosignated, reattribuncd, or refunded any excessive or
otherwise unlawful contributions. At regular intervals, its data management vendor,
Synefech, condacred sutemated searches of its dutor database — including aRt
cantribations, witether raised ouline or net — v identify any ex=essive donations.
Canuikutions from sopeut donors wers examined to ensare that the totul umosis penived
fromt 4 sihggle dunar did net exceati the omitritintinn limits. When acminibutinns nure
eniared into tha Commtittne's Syantach databaae that sequicsd a redesignatinn ar
reattributian, a notation would ke made in the donor’s record; appropriate letters
regarding redesignations or reattributions were mailed on a weekly basis.

At the end of each month, Synetech would generate a list of any possible excessive
contributions and send a spreadsheet of those contributions to the Committee. After
confirming that the contributions were, in fact, excessive and that they had not previously
been refunded, redesignated, or reattributed, the Committee would process refund checks
for each excamsive contribistion and then sertd an updsited speeaxishuet back to Syritech
with the dame of refixd Ear each contribuidon.

Whan the Cormmiltes tangived Requenss for Additiom:t InSormatian (RFAIS) fran the
Commissinn indicating excsssive cantriimitians, Committee staff members would review
and research the list of contributors and verify the status of each contribution. The
Committee routinely amended its reports to include memo texts detailing refunds that
were processed during the same or the following period, any missing reattributions or
redesignations, end chargebacks that would clear any excessive contributions.
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In addition to searching specifically for excessive contributions, the Committee required
Syvetech te perform automated searches on a daily basis to locate any duplicate donor
entries. The initial automated search would merge donor eatries on the basis of matching
name and cmail/phone/unique part of address. Synetech would also search the datslase
manually and match duplicate donor entries on the basis of name, parts of name, and
address or parts of address, cily, stat, zip code, or phone. The maresal process wus
perforenud iit Jomst woskly and mome fivquamily whers ponsible. Onee the dojikicate
records wmre merged, tta Cmxmnittoe wouiltd refcnd, rndmsignate, or resttribwite eny
exeassive camicibiiians.

B, Resclutios of Excessive Contributions

The Committee's compliance procedures were extraordinarily successful. During the
2008 clection cycle, it raised over $745 million from over 3.9 million contributors.
Despite the unprecedented volume of contributions, just .045 percent of that total -
$337,658.5% from 298 domres — is comprised of excessive contributioas thit have not yut
been refunded ov utiinrwise cuced. As detailed belone, this amowt is also tir lear than the
$1.89 10 $3.5 inidlion untye aithd in the Comenimsion’s Faxtal and Leged Amdiysis. Ser
Fattual and Legal Analysis at 7-8.

The Committee reviewed each of the more than 13,000 lines of data identified by the
Commission as representing possible excessive contributions. It compiled a master
spreadsheet of this data, including information such as each donor’s address, name of
employer, and occupation; the date and amount of each contribution; whether each
contribution was designated for the primaty or genéral clection; and the current status of
each contnbution. See Master Chart.? As Indicated on the Master Chart, the vast
majority eof thvss congibutions wane cither mit cucossive or have alreusy been
redeaignatai, cattributend, or mefustied.

3 Gn the Ghart, Bae thet theve wre outitiple entries of tha same contributions. This Master Chart is a merged version
of the various charts the Office of General Counsel provided to us in electronic form. When the FEC's charts were
all merged, each time a contribution was referenced - the original donation and then any subsequent reported
activity such as a redesignation or refund ~ the chart pulled in all of the previous transactions again. So when the
chart shows a redesignation, it also shows the original contribution that had previously been listed in the chart. To
re-sort all of these duplicate transactions would have taken longer than the time we had to prepare this response. As
a result, it is important in looking at the Master Chast, that you reference the date and amaunt of the contribution as
well as the report It iy shown on to ensure that 8 contribution is not counted more than once.
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Included in the possible excessive contributions identified by the Commission in its
Factual and Legal Analysis (in Chart A at 8) were eontributions that were designated for
the 2008 primary election but v;eponedly received after the date of President Obama's
nomination. However, as suggested in footnote 3 of the Factual and Legal Analysis, the
overwhelming majority of these "Primeary-after-Primary contzibutions” were actually
received Uy the joim fun@mising committee bofre Frosident Obama aceepred his party's
nowtimtion, "bat the repweind ‘cutirivution dme’ was me daw the fiteds were trensfowod”
fraut tise juint furmindeing commnittne to the Commiittue.® As dntaiioti in Uie Pritnary-
afien-Primmry Chert, githongh $3,973 of the "prisoary-afier-pritiary” icieatifind hy the
Cemmission wen: designatad to the primnry in esror, $4,928,255.50 of the primary-after-
primary eontributions were neceived by the Ohama Victory Fund on or before President
Obama's nomination on August 28, 2008. These contributions were properly designated
for the primary election and should not have been included by lhe Commission when
calculating the total amount of possible excessive contributions.*

The third sprealishee! aracwed, Eicessives Chatt, Hsts Uve remaliiing excessive
canltributions thed bows ret yet ireon sefonded or otivessrise mined, togmher with an
explanation of why they were not previously corrected. Most of these excessive
conoibutions west due s duplidtuo datalesse eminies tat vrare not identifiod by the
Cammiteee’s initial automnted sr maminl searches. Far axsmple, if an imdividua! used 2
residentinl address when making her first contritustion, but & business addeess when
making ker second conmibution, the database may not have recognized that the
contributions were made by the same individual and therefore would not have identified
the second contribution as being excessive. Multiple contributions from the same.
indlvilluat also rmay not have been resognized as being excessive If the indtvidial's name
was spelied 8ifRerently in uwe or more of the eorresponding databiase entries.
Nawotheless, it shoidd be noiet tht the everwinlming majority of dkplicite doner cuwies
wara duisutid by the Canumiiine's Ixitinl siinesiited and nysmual saarcios, imd any
exceavive esnisibutions rosulting from the dnplicats entries wera appeapriatcly inGunled,
redesignated, ex ranitrihmied.

The excossive eentritwtions listed in the Excessives Chart spreadsheet total $337,658.54.
These contributions represent less than 1/20th of sne percent of the total contributions

) T Geasnitier Sirthar nalis diak it mininely reported contributions from the joint fundraising commitiee as of the
date that the contributions were transferred 10 the Commiitee, and had not previously been informed by the
Commission that it was reporting these contributions incorrectly.

4 Eveny if these cnmertiaiitans hed tenn dasignonsd to the un.nl cieaion, it appems Ut 88 sajoriey of thw stil}
would 201 have been exmrsive,




13044324556

dmilh Jackson Jones
Novemiser 12, 2010
Page 6

received by the Committee during the 2008 election cycle. And they are the only
remeining contributions that have not yet been refunded or otherwise cured. Each of
these contributions will be refiinded by the Committee, and the Committee will make any
necessary amendments 1o its reports.

C. Bismisal Required Wien Soepe and Amount of Potential Violation is
Minimal

In dismissing ailegations that the Committee had accepted prohibited contributions from
foreign nationals and from fictitious names, the Commission stated in its Factual and
Lega!l Analysie that the ollegatiting "appenr to involve sums that are de minimia both in
terms of dollar amount and as a pereentage of OFA's overall regeipts." See Factual and
Legal Analysis a1.2. With respect to allegations related to contributions from foreign
nationals, the‘Commission reviewed only a sample of contributions received by the
Committee during the 2008 clection cycle and concluded that the aflegations should be
dismissed bezsm:se "the potential Section 441e violatloxs are Himited in scope end
armount.” See Factual amd Lugal Angtlysis at 18. Sintibirly, the Commission stated that it
had diéthissed allegutions against Hillary Clitton fae Presidos® in MUR 58350 wthem tie
"amnunt in potentisl prohihited seatriboinns was minimal ... ennepsrad te tatu
coatributiors mesived." Sar &',

With respect to allegations related to contributions from fictitious names, the
Commission also reviewed only a sample of the Committee's contributions from the 2008
election cycle and determined that the allegations should be dismissed both because of
the limited "scope and amount of the contributions the Committee received from
allegedly usimoven perzons” and besause "tle majority (approximately 79%6) of the
prolitliced comwitisions ruseived fium tho fiatitioms intivitiudw cited in the complaiut
and idmmtified tinoegh sie Connidusion’s mview have Wioen nifusded.” Sew Fagwal and
Lol Awdlpals ot 23. Of the alimons 74 millinm in sorecidbations that the Commissian
reviewed, 560,472 - appreximately .08 panosnt —~ were from eontributnra with potentially
fictitions names and §15,676 of thuse contributians — appraxizmtely .02 pacant ~ had nat
yet been refundsd,

After compléting a comprehensive review of not just a sample, but a/l of the Committec's
contriteutions, the Commission found that a sirsitarly minute percentage of contributions
may hive beon wesesaiwe, but had wut yat besn sofuriied. But in calculuting she totd]
nusvor of ppesibip cwcessive contributions, it included closs to $2 million in
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contributions that admittedly were not excessive, but were suspected by the Commission
as having been designated to the primary elcction in error. Even so, at most the amount
of possible "excessive" contributions identified by the Commission wvas less than .5
percent of the total amount of contributions.received by the Committee during the 2008
elcttion cycle. Yet rather than following its owvn precedent, or applying the same
methodology that 1t relied upon tu disntiss allegations related Lo other prohibited
coatributions in the same matter, gse Commission acknowindged that the nmeutt of
unneeolved excessive aontrihutians was lcss thun .5 percent of totai coniribalinns
received, but refused 1o dismiss the excessive comribution violations bacaune of the
"substantial amount in patential violatien." See Faciual and Legal Analysis at 9-19.

After completing its own thorough revirw of the contributions identified by the
Commission as being excessive, the Committee has determiined that the unresolved
excessive contributions actually amount to just ,043 percent of total contributions
received - far less than the .5 percent referred to in the Factual and Legal Analysis. With
the rumaining excussive contributions totaling less thon 1/20 of one purcent, the
Comimission thencfore nmuit apely to the rmmnisting allegations the same methodolngy
thnt it applied when: dismissing the atlegations relatad tb contributitms frem fortign
nidinnais end fictisious names. Because the mmaining excessive contributians "involve
sums that are de minimis both in terms of dvllar snioant and ns a percenlage of OFA's
overall receipts," the Commission should dismiss the allegations related to excessive
contributions immediately and take no further action.’

Reb.eoq P.. Gordon
Kate Sawyer Keane

§ As part of shis Matter Under Review, the Commission authorized an audil of the Committce under 2 USC § 437g.
The Commiitee received a notice from the Audit Division this week rogarding the start of the ficld work in this
audit. The Committee is secking a delay in the start of any work on the sudit until afier the Commission has acted
on this response. Our argument support dismissal of the MUR, which would make the audit unnccessary. ht is
pointlcss 1o put the Commitiee through the work and expense of an audit when the MUR may be dismisscd.
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